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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: N. I. Case No.68/15.   

      Bipul Kr. Nath ………… Complainant           

    -vs-  

      Kabita Sarma ……….. Accused person   

u/s-138 of Negotiable Instruments Act. 

EVIDENCE RECORDED ON   : 14.03.16, 31.05.16, 30.12.16, 11.10.17 & 22.12.17. 

ARGUMENTS HEARD ON     :  11.10.18. 

JUDGMENT DELIVERED ON :  23.10.18. 

ADVOCATES APPEARED:  

For the Complainant  : Mr. P. Sarma, Ld. Advocate. 

For the Accused : Mr. G. Barman, Ld. Advocate. 

 

                                    J U D G M E N T 

1.   This is a case instituted in the court of the Chief Judicial 

Magistrate, Kamrup (Metro) under section 138 of the Negotiable Instruments Act, 

1881 alleging that the accused person namely Kabita Sarma had issued one 

cheque in favour of the complainant Bipul Kr. Nath which was dishonoured due to 

fund insufficient in the account of the accused. 
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2.   The brief fact giving rise to this complaint and the chain of events 

unfolded in the following manner. The accused person namely Kabita Sarma is 

well known to the complainant since last few years and as such, monetary 

transaction took place between the complainant and the accused person. On 

07.09.10, the accused came to the complainant and asked Rs.1,05,000/- (Rupees 

one lakh five thousand only) as debt as she was in urgent need of money and 

the complainant also in good faith gave the said amount to the accused in 

presence of his friend Sri Jitumani Deka. The accused took the said amount in a 

condition that she will refund the said amount within six months. That, after 

completion of six months, the complainant reminded the accused about the 

lended money, but she again took another three months for repaying the lended 

money. That, after completion of three months, the complainant reminded her, 

but she tried to avoid the complainant. Thereafter, on many dates, the 

complainant tried to contact the accused, but she used to avoid the matter with 

various reasons. That on, 12.06.14, the complainant with his friend Jitumani 

Deka went to the residence of accused and asked her about the lended money, 

but she was unable to pay the amount as she has no cash at that time. 

Thereafter, the accused expressed her willingness to give a A/C payee cheque of 

Rs.1,30,000/- (Rupees one lakh thirty thousand only) to the complainant. The 

complainant agreed upon and accordingly, the accused handed over a cheque of 

Rs.1,05,000/- (Rupees one lakh five thousand only) bearing cheque No.349419 

dated 12.06.14 of SBI Chenikuthi Branch, Guwahati in presence of Jitumani 

Deka. That, the complainant on 16.07.14, deposited the said cheque on his 

account with the State Bank of India, Piplibari Branch, Nalbari, but on 17.07.14, 

the said Banker returned the said cheque showing “Fund Insufficient.” That, on 

the very next day, the complainant informed the accused about the insufficient 

fund in her account, but she said nothing regarding the insufficient of fund in her 

account. That, on 14.07.14, the complainant sent a pleader notice through Adv. 

P. K. Sarma to the accused describing details about the fact, but even after 

completion of 15 days of receipt of the notice, the accused neither made any 

payment nor made any intimation with the complainant except sending a letter 

through the advocate admitting the fact and seeking 90 days for refunding the 
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cheque amount.  

 

3.  On receiving the complaint  the case was sent for disposal to the 

court of Judicial Magistrate, 1ST class, Guwahati .The complainant submitted his 

initial deposition on affidavit before Ld. J.M.F.C., Guwahati who took cognizance 

of the offence u/s 138 N.I. Act. As there were sufficient ground for proceeding 

against the accused person process were issued upon her u/s 138 N.I. Act. 

 

4.  Upon receiving the process, the accused person appeared before 

the Court of Judicial Magistrate, 1st class, Kamrup (Metro). Thereafter as per the 

provision of Negotiable Instruments Amendment Ordinance, 2015 as the 

complainant’s bank was not situated within the local jurisdiction of Guwahati but 

within the local jurisdiction of Nalbari district the case was transferred by Ld. 

JMFC, Kamrup (Metro), to the Ld. Chief Judicial Magistrate, Kamrup (Metro) who 

transferred this case to the court of Chief Judicial Magistrate, Nalbari for disposal.  

After this case was transferred to this court, the complainant and accused 

appeared before this court. Thereupon prima facie case was found against the 

accused person 138 N.I. Act by my ld. predecessor and the particulars of offence 

under section 138 of the Negotiable Instruments Act, 1881 was explained to her 

to which she pleaded not guilty and claimed to be tried. 

 

5.   The complainant adduced his evidence and evidence of other 

three witnesses in support of his case .The statements of the accused person 

was recorded u/s 313 Cr.P.C. who pleaded that the cheque was forcibly obtained 

by threatening her. Defence declined to adduce defence evidence. 

 

 6.  I have heard the learned counsels appearing for both the sides. 

 

 

 

                             POINTS FOR DETERMINATION 
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   Whether the accused Kabita Sarma on 12.06.14 issued the 

cheque bearing cheque No.349419 dated 12.06.14 of SBI Chenikuthi 

Branch, Guwahati for the discharge of any legally enforceable debt or 

liability towards the complainant Bipul Kr. Nath? 

 

   Whether the cheque bearing no ‘349419’ was dishonoured 

for insufficient funds in the account of the accused person? 

 

   Whether the accused Kabita Sarma received the pleader 

notice dated 24.07.14 issued by the complainant regarding the dishonour 

of the cheque? 

 

   Whether the accused Kabita Sarma has committed the 

offence under section 138 of the Negotiable Instruments Act,1881? 

 

                           DISCUSSION, DECISIONS AND REASONS  

 

7.  P.W.1 is Bipul Kr. Nath, complainant. He deposed that on 07.09.10, 

accused Kabita approached to him to lend an amount of Rs.1,05,000/- (Rupees 

one lakh five thousand only) to her as she was in urgent need of money. The 

accused is being known to her, he gave her the said amount of Rs.1,05,000/- 

(Rupees one lakh five thousand only) on that day on good faith. He also deposed 

that at the time of taking the money, the accused promised to refund the same 

within six months. After completion of six months, he reminded the accused 

about her promise of refunding the amount of Rs.1,05,000/- (Rupees one lakh 

five thousand only), but she did not return the amount as per her assurance. 

This witness further deposed that on 12.02.14, this witness went to the residence 

of accused Kabita Sarma and met her in her residence. The accused requested 

the complainant to allow her another three months to repay the loan amount. 

This witness further revealed that on 12.06.14, after completion of more than 

three months, he again went to the residence of accused along with his friend 
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Jitumani Deka. This witness asked her to repay the amount of Rs.1,05,000/- 

(Rupees one lakh five thousand only), but she expressed her inability to refund in 

cash at that time. In lieu of cash payment, she handed over a cheque of SBI, 

Chenikuthi Branch, Guwahati vide cheque No.349419 dated 12.06.14 to him. On 

16.07.14, he deposited the A/C payee cheque before the SBI Piplibari Branch, 

Nalbari for encashment in his account and on the next day, i.e. on 17.07.14, the 

Bank authority returned the said cheque with a return memo that the cheque 

was dishonoured due to “Fund insufficient”. Then, on the very next day, he 

informed the accused about the fact of dishonoured the cheque, but she neither 

made any response nor expressed any seriousness about the matter, rather than 

she tried to avoid the complainant. Thereafter, getting no other alternative way, 

he approached to Mr. P. K. Sarma, Advocate to send a demand notice to the 

accused. Accordingly, on 24.07.14, a demand notice was sent by the said 

advocate which was duly received by the accused and replied through her 

advocate Mr. Gautam Barman by admitting the fact with an assurance that she 

will pay the cheque amount, but the accused did not come forward to make 

payment of the amount. Ext.1 is the cheque No.349419 dated 12.06.14 by 

accused. Ext.1(A) is the signature of accused. Ext.2 is the Bank statement dated 

17.07.14. Ext.3 is the Advocate notice, dated 24.07.14. Ext.4 is the reply of notice 

dated 09.08.14, Ext.5 is the Postal receipt and Ext.6 is the Postal envelop. 

  

8.   In his cross examination he deposed that accused requested him 

in the house of the accused on 07.09.10 to lend an amount of Rs.1,05,000/- 

(Rupees one lakh five thousand only). He went to the house of the accused in 

connection with NGO business. Accused told him that if he invested money, he 

will be able to get profits. He along with Jitumani went to the house of Kabita 

Sarma and gave her an amount of Rs.1,05,000/- (Rupees one lakh five thousand 

only). He has no any written document regarding giving an amount of 

Rs.1,05,000/- (Rupees one lakh five thousand only). His house is at a distance of 

14 km away from the house of the accused. As the amount was not returned to 

him, he went to the house of the accused on 12.02.14 and demanded the 

money. Kabita Sarma stated that she will return the money from 2010 to 2014. 
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In his demand notice, it is not stated that demand was made for the loan taken 

on 07.09.10. It is not a fact that it is not stated in the notice as to why accused 

gave him the cheque. It is not a fact that accused had invested his money and 

she had faced loss, she was unable to return the money. It is not a fact that he 

told the accused that he does not require the money. He knew Binay Deka, 

Harmohan Boro and Sukro Boro. They are his co-villagers. When he requested 

the accused to return the money, she gave him a cheque. It is not a fact that 

accused had returned the loan amount of Rs.1,05,000/- (Rupees one lakh five 

thousand only) on 21.12.14. It is not a fact that accused had executed a hand 

note with him regarding returning of money. It is not a fact that he is not entitled 

to get any relief in this case.  

 

 9.   P.W.2 Jitumani Deka stated that he has good relation with the 

complainant as well as the accused since last few years. He deposed that 

accused person took an amount of Rs.1,05,000/- (Rupees one lakh five thousand 

only) from the complainant as loan in his presence. The accused assured the 

complainant to repay the loan amount within six months, but on failure, the 

accused person again assured the complainant to return the same after three 

months. On 12.06.14, this witness proceeded to the house of the accused person 

with the complainant and on that day, the accused person issued a cheque in 

favour of the complainant for an amount of Rs.1,05,000/- (Rupees one lakh five 

thousand only) of SBI, Chenikuthi Branch, Guwahati. This witness further stated 

that the accused person took an amount of Rs.1,30,000/- (Rupees one lakh thirty 

thousand only) from this witness as loan and issued a cheque to him also, but 

the same was dishonoured by the banker of the accused person with a return 

memo showing cause “fund insufficient” and having no alternative way, this 

witness also lodged a complaint case u/s-138 of N.I Act against the same 

accused person which is under trial before Ld. Addl. CJM, Nalbari vide N.I. Case 

No.16/16. This witness further revealed that the complainant of this case and this 

witness himself deposited the respective cheques for encashment, but the 

cheques were dishonoured by her banker. Thereafter, immediately, the 

complainant and this witness informed the accused person through pleader 
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notice to arrange the cheque amount or pay the same on cash, but instead of 

paying the amount, the accused person replied through her advocate Mr. Gautam 

Barman with a request to wait for 90 days. The advocate of the accused again 

clearly stated in his reply that the accused person will pay the cheque amount 

after 90 days as the accused person was suffering from Heart Disease and she 

was undergoing treatment in “Jharkhand”. The accused person did not return the 

amount till now, nor come forward to settle the matter and intentionally avoided 

the same.  

 

10.   In his cross examination he deposed that accused person is his 

friend. He knew the accused from last 22-25 years. He has not introduced the 

complainant to the accused person. There was no written agreement while giving 

or taking the money. There was written agreement when money will be returned, 

but it was verbally agreed upon. Accused agreed to return more money that 

what she has taken. He does not know how much more money the accused 

agreed to return because at that time he was not present. Accused gave cheque 

regarding the money which the accused had owed from the complainant. In his 

evidence on affidavit, in para 13, it is not specifically stated at what time he was 

present during the transaction. He knew Bipul Nath, Harmohan Boro, Sukra Boro, 

Chandradhar Haloi, Ambudhar Haloi, Chandan Talukdar. These persons had also 

transaction with the accused person for the NGO. He went with the above named 

persons to the house of the accused where the cheque was given. It is not a fact 

that all of them together went to the house of the accused person and told the 

accused person’s neighbours that the accused had misappropriated their money 

due to which accused was mentally depressed and being ashamed, she was 

forced to issue the cheque. It is not a fact that the complainant did not lend 

money to the accused and he invested money in the business. It is not a fact 

that accused had never handed over any cheque to the complainant. 

 

11.   P.W.3 is Diwash Kr. Patralekh, Branch Manager of SBI, Piplibari 

Branch, Nalbari. He deposed that he has come to court to depose upon receiving 

summon. He is serving as Branch Manager in SBI, Piplibari Branch, Nalbari. 
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Today, he has brought the cheque return register of their bank and bank 

statement of the account of Kabita Sarma vide account No.20001502080 from 

01.06.14 to 31.07.14. This witness further deposed that the cheque No.349419 

for Rs. 1,05,000/- (Rupees one lakh five thousand only) issued by Kabita Sarma 

to complainant Bipul Kr. Nath was deposited for encashment in SBI, Piplibari 

Branch, Nalbari. Ext.1 is the said cheque. The said cheque was returned on 

17.07.14 due to fund insufficient. Ext.2 is the cheque return memo. Ext.7 is the 

cheque return register and Ext.7(1) is the details of the bounced cheque in page 

No.15, Sl No.92.  

 

12.   In his cross examination he deposed that there was overlapping in 

the date of the cheque return memo of Ext.7(1). Bipul Kr. Nath did not receive 

the cheque return memo. 

 

13.   PW.4 is Anand Raj Sahani, Customer Associate of SBI, Chenikuthi 

Branch. He deposed that the Branch Manager of Chenikuthi Branch, Guwahati 

has given him the authority letter to depose. Ext.8 is the Authority letter and 

Ext.8(1) is the signature of Branch Manager. He further revealed that the cheque 

Ext.1 was issued by Chenikuthi Branch to accused Kabita Sarma vide her A/C 

No.20001502080. The account was closed on 28.08.14. As per Ext.9, the 

statement of A/C from period 24.01.13 to 23.01.14, there was 110.00/- in that 

account. On 12.06.14, the accused did not have Rs.1,05,000/- (Rupees one lakh 

five thousand only) in her account. Ext.9(1) is the signature of Branch Manager.  

 

14.   Cross-examination is declined.  

 

15.   These are the materials on record. 

 

16.    The learned advocate for the accused in his arguments submitted 

that the accused in a trial u/s 138 of the NI Act has options to show that either 

the consideration and debt did not exist or that under the particular 

circumstances of the case the non-existence of consideration and debt is so 
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probable that a prudent man ought to suppose that no consideration or debt 

existed .Other than that he also can take the plea that the complainant failed to 

fulfil the essential ingredients required to prove a case under sec 138 N.I. Act. 

The learned advocate for the accused submitted that in this particular case the 

main plea of defence apart from other pleas is that there was no legally 

enforceable debt. Bringing the attention of this court to the complaint wherein it 

is stated that the accused took the loan on 7/9/10 for an amount of 

Rs.1,05,000/- and the accused issued the cheque on 12/6/14. Therefore the loan 

has become time barred on the date of issuance of the cheque on 12/6/14. 

Hence under these circumstances ld. defence counsel submitted that the 

complainant failed to show that there was a legally enforceable debt. The learned 

advocate for the accused further goes on to submit that u/s 139, 118(a) and 138 

of the NI Act existence of debt or other liabilities has to be proved in the first 

instance by the complainant but thereafter the burden of proving the contrary 

shifted on the accused. The learned advocate for the accused further submitted 

that the complainant has failed to establish the case hence the accused should 

be acquitted.  

 

17.   Controverting the submissions of the ld. defence counsel, ld. 

counsel for the complainant argued that accused person issued the cheque to 

meet a legally enforceable debt .He stated that the demand of the cheque 

amount is made properly and there is no defect in the same. Further he argued 

that when the defence cross examined the complainant P.W.1, ld. defence 

counsel put suggestion to the complainant that as the accused Kabita Sarma had 

invested the amount given by the complainant in her business and suffered loss 

in that business hence she is unable to return the money thereby the defence 

admitted that accused took the money from complainant and that she had dues 

of Rs.1,05,000/- to return to the complainant till today which is an indirect 

admission of her liabilities. Further drawing the attention of this court to Ext.4 

reply of demand notice dated 09.08.14 furnished by the engaged counsel for the 

accused, it is seen that the Ld. engaged counsel for the accused had on behalf of 

the accused promised to return the loan amount within 90 days of 09.08.14. 
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Therefore, the said reply is a promise to pay a time barred debt and the trial 

court can consider Ext.4 as an agreement to pay the time barred debt u/s-25 sub 

section 3 of the Indian Contract Act. 

 

18.  Sec 138 of The Negotiable Instruments Act has three ingredients 

viz: 

(i) that there is a legally enforceable debt 

(ii) that the cheque was drawn from the account of bank for discharge in whole 

or in part of any debt or other liability which presupposes a legally enforceable 

debt; and 

(iii) that the cheque so issued has been returned due to insufficiency of fund 

 

19.  Section 138 of the Negotiable Instruments Act, 1881 deals with 

"Dishonour of cheque for insufficiency, etc., of funds in the account."  

Explanation of Section 138 of the said Act reads as follows:  

"For the purposes of this section, "debt or other liability" means a legally 

enforceable debt or other liability.  

 

20.   Now we shall tackle the question whether the cheque was 

dishonoured for insufficient funds in the account of the accused? P.W1. 

deposed that he deposited the cheque on 16.07.14 for encashment with 

his banker i.e. SBI, Piplibari Branch, Nalbari, but on 17.07.14 the 

complainant got information that the same was dishonored on the ground 

of “Funds Insufficient” vide return memo dated 17.07.14. From the evidence 

of PW.3 Diwash Kr. Patralekh, it is found that SBI, Piplibari Branch, Nalbari issued 

the memo of return vide Ext.2 as there was insufficient fund in the account of 

the accused person i.e. A/C No.20001502080 which is maintained in SBI, 

Chenikuthi Branch, Guwahati. PW.3 proved Ext.2 cheque return memo. This 

witness also proved Ext.7 cheque return register (proved in original) which shows 

that the cheque which was issued to complainant Bipul Kr. Nath was returned on 

17.07.14 due to fund insufficient in A/C No. 20001502080 of the accused.  From 
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the evidence of P.W.4, Sri Anand Raj Sahani, Customer Associate of SBI, 

Chenikuthi Branch, Guwahati, it is established that A/C No. 20001502080 belongs 

to accused Kabita Sarma and on 17.07.14, on the date of issuance of cheque, 

there was an amount of Rs.110.00/- in the account of accused vide Exhibit 9 

statement of account of accused Kabita Sarma. Hence, it is proved that Ext.1 

Cheque No.349419 dated 12.06.14 was returned for funds insufficient in the 

account of accused. Therefore it is established that the cheque was returned due 

to insufficient funds in the account of accused Kabita Sarma. 

 

21.   Also regarding the issue whether the statutory notice Ext.3 of this 

case was received by accused, it is found that on 24.07.14, the complainant sent 

a pleader notice to the accused through his advocate Mr. P. Sarma after receiving 

memo of return on 17.07.14. Ext.5 is the postal receipt and Ext.6 is the postal 

envelope. The defence side has not disputed the fact of duly receiving the notice. 

What the defence has disputed is that the notice Ext.3 did not mention that 

notice was issued demanding the loan taken on 07.09.10. In this regard, I rely 

upon Nityanand vs Jamuna (2002) 1 Crimes 415, wherein it was 

held that,it was the purpose of giving notice is to bring it to the notice of 

the drawer of the cheque that the cheque has been dishonoured and to 

put him on guard that the cheque he issued had been dishonoured and to 

put him on guard to make payment to avoid prosecution. The above 

judgment also held that the notice should be read as a whole and a hyper 

technical view should not be taken when there is material on record to 

reveal the substance of notice. Therefore, in view of the light of the above 

judgment, I find that mere non mentioning the date of loan as 07.09.10 in 

the demand notice Ext.3 will not invalid the demand notice, Ext.3. I find 

Ext.3 to be a valid notice. 

 

22.  Now we come to the question whether the cheque Ext.1 was 

issued for legally enforceable debt or liability which is that the main argument of 

the defence in this instant case. 
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23.   The complainant PW.1 stated in his evidence that on 07.09.10 the 

accused person Kabita Sarma approached him for lending an amount of 

Rs.1,05,000/- to her as she was urgent need of money. The complainant handed 

over the money to the accused on good faith and at the time of taking the 

money, she promised to return the money within six months. Although the 

defence has taken the plea in the cross examination of PW.1 that the 

complainant PW.1 has invested the money in the business of the accused person 

and she was not entitled to return the money as she sustained loss in her 

business, defence failed to dissolve the evidence of PW.1 that Kabita Sarma while 

taking the loan had agreed to return the loan within six months. PW.2 Jitumani 

Deka has also supported the fact that money was given to accused person as a 

loan and she promised to return the same. Moreover, there was no written 

agreement between the complainant and the accused that the money was taken 

only as an investment not as a loan, therefore, from the evidence of PW.1 and 

PW.2 it is concluded that accused Kabita Sarma took the loan with a promise to 

return the same within six months. The whole prosecution burden therefore is to 

now to prove apart from everything else that whether there was a legally 

enforceable debt on the date on which the cheque Exhibit 1 was issued. It needs  

to mention herein that defence side has not put any direct question to the 

complainant in their cross examination of P.W.1 regarding the question whether 

Exhibit 1 was issued for a time barred debt. Even so there is no bar upon the 

court to discuss the issue regarding to limitation. The complainant stated in his 

evidence as P.W.1 that accused who was a businesswoman approached him for a 

loan as she was an urgent need of money on 07.09.10 and accordingly the 

complainant Bipul Kr. Nath gave a loan of Rs.1,05,000/- to accused on 07.09.10. 

The fact of the complainant giving the money to the accused has been supported 

by PW.2 Jitumani Deka. Therefore as per the limitation act the debt has become 

time barred on 07.09.13. Even according to the complaint the debt has become 

time barred. 

 

24.  Therefore, on the date of issuance of the cheque in question 
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Exhibit 1 was issued, the debts alleged to have been received by the 

respondents/accused have become time barred. 

  

25.   It has important herein to state that there is no acknowledgement 

taken by the complainant prior to 07.09.13 i.e. completion of limitation period 

from the accused as per sec 18 of the Limitation act. 

 

26.   Sec 18 of the Limitation Act reads: 

1) Where before the  expiration of the prescribed period for a suit of application 

in respect of any property or right, an  acknowledgement of liablility in respect of 

such property or right has been made in writing signed by the party against 

whom such property or right is claimed, or by  any person through whom such 

property or right is claimed, or by whom he derives his title or liability, a fresh 

period of limitation shall be computed from the time when the acknowledgement 

was so signed. 

 

27.   A perusal of the above provision makes it clear that a fresh period 

of limitation shall be computed from the time when the acknowledgement was so 

signed. Even assuming for argument sake that the accused gave the cheque in 

the year 2014 acknowledging the previous debt, even then acknowledgement of 

the debt is also time barred on the facts of the case in as much as cheque in 

question was issued after 4 years. Now the question lies whether complainant 

can legally enforce the liability. 

 

28.   In order to further appreciate the issue herein let us also discuss 

sec 25(3) of The Indian Contract Act. As per sec 25(3) of the Indian Contract Act,  

"Agreement without consideration, void, unless it is in writing and registered or is 

a promise to compensate for something done or is a promise to pay a debt 

barred by limitation law - An agreement made without consideration is void, 

unless-  

(1) it is expressed in writing and registered under the law for the time being in 
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force for the registration of documents, and is made on account of natural love 

and affection between parties standing in a near relation to each other; or unless 

(2) it is promise to compensate, wholly or in part, a person who has already 

voluntarily done something for the promisor, or something which the promisor 

was legally compellable to do; or unless 

(3) it is promise, made in writing and signed by the person to be charged 

therewith, or by his agent generally or specially authorised in that behalf, to pay 

wholly or in part a debt of which the creditor might have enforced payment but 

for the law for the limitation of suits.  

 

29.   Therefore according to this provision of sec 23(3) of the said Act: 

(i) it must refer to a debt which the creditor but for the period of limitation, 

might have enforced.  

(ii) there must be a distinct promise to pay wholly or in part such debt;  

(iii) the promise must be in writing signed by the person or by his duly appointed 

agent.  

 

30.   It is an admitted fact that sec 25(3) of the said Act deals with 

time-barred debt. From a close reading of the said Section, it is made clear that 

with regard to payment of time barred debt, there must be a distinct promise to 

pay either wholly or in part of the same. Further the promise must be in writing 

either signed by the person concerned or by his duly appointed agent. To put it 

in short, unless a specific contract in the form of novation is created with regard 

to payment of time barred sec 25(3) of the said Act cannot be invoked. At this 

juncture, the Court has to look into the vital distinction between "promise to pay 

and acknowledgement of debt" as per Limitation Act. 

 

31.    As per Sama Dharman Vs S. Natarajan decided by the 

Hon’ble Madras High Court Crl. O.P (MD) no 3824 of 2012, the distinction 

between an acknowledgement u/s 18 of the Limitation Act 1963 and a 'promise' 

within the meaning of Section 25(3) of the Contract Act is of great importance. 
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Both an acknowledgement and a promise are required to be in writing, signed by 

the party or his agent authorized in that behalf; and both have the effect of 

creating a fresh starting point of limitation. But while an acknowledgement under 

Limitation Act is required to be made before the expiration of the period of 

limitation, a promise under Section 25(3) to pay a debt may be made after the 

limitation period. Further promise to pay must be in writing in order to be 

enforceable.  

 

32.   It has already been pointed out that for the purpose of invoking 

the said Section, there must be a distinct promise in writing. In the instant case, 

such a promise has been made by the accused through her engaged counsel vide 

Ext.4 i.e. reply dated 09.08.14 by Mr. Gautam Barman, engaged counsel for the 

accused and therefore, it is pertinent to say that the complainant is entitled to 

invoke Section 25(3) of the said Act.  

 

33.   Now, let us see whether Ext.4 fulfills the criteria set out in Sec.25 

sub-sec.3 of the Contract Act. Upon perusing Ext.4, it is found that the reply is a 

promise made by engaged counsel for the accused as instructed by the accused 

to pay the cheque amount after 90 days from the date of service of Ext.4. Ext.4 

is a promise made in writing to pay the whole of the cheque amount. Further 

Ext.4 has been signed by Mr. Gautam Barman duly engaged counsel for the 

accused. The execution of Ext.4 has not been denied by defence side. Hence, I 

find that Ext.4 is duly proved to be a promise as per sec.25 sub section 3 of the 

Contract Act to pay a time barred debt. 

 

34.   From the conjoint reading of the decisions referred to it is easily 

discernible that for the purpose of invoking sec 138 read with sec 142 of the 

Negotiable Instruments Act, 1881, the cheque in question must be issued in 

respect of legally enforceable debt or other liability.  

  

35.   Hence complainant side has succeeded in establishing that Ext.4 



N.I. Case No.68/2015 

-16- 

reply dated 09.08.14 is a promise to pay the time barred debt taken on 07.09.10 

and the cheque was issued  accordingly. 

 

36.   The defence in the cross examination of the complainant 

PW.1 has taken the plea that accused was forced to hand over the cheque 

or alternatively in her 313 CrPC statement, she has taken the plea that the 

complainant took the cheque by threatening her. It was held in the case of 

Rangappa vs Sri Mohan by the Hon’ble Apex Court in Criminal 

Appeal no 1020 of 2010 that once the accused has admitted the 

signature in the cheque as his, then the initial presumption as 

contemplated under sec 139 of N.I. Act has to be raised by the Court in 

favour of the complainant. The presumption referred to u/s 139 N.I. Act is 

a mandatory presumption and not a general presumption, but the accused 

is entitled to rebut the said presumption. What is required to be 

established by the accused in order to rebut the presumption is different 

from each case under given circumstances. But the fact remains that a 

mere plausible explanation is not expected from the accused and it must 

be more than a plausible explanation by way of rebuttal evidence. The 

accused Kabita Sarma has not given any rebuttal evidence under what 

circumstances she was forced to hand over the cheque to the complainant 

or that she handed over the cheque to the complainant because he 

threatened her. It is very unusual for anyone to hand over a cheque simply 

because one has been threatened.  The handing over of the cheque to the 

complainant signifies there has to be a liability against which the cheque 

was given. So from the above discussion it is presumed that the accused 

issued the cheque for the discharge of any legally enforceable debt or 

liability towards the complainant. Hence from the above discussions it is 

held that the accused issued the cheque for the discharge of any legally 

enforceable debt or liability towards the complainant. 
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37.   In view of the above discussion it is held that all the ingredients of 

the offence under sec. 138 of the Negotiable Instruments Act, 1881 are satisfied 

in the instant case and further the complainant has satisfied all the requisites for 

the institution of the complaint; hence it is held that the accused, Kabita Sarma 

has committed the offence u/s 138 of the Negotiable Instruments Act, 1881 as 

such the accused Kabita Sharma is convicted u/s 138 of the Negotiable 

Instruments Act, 1881. 

38.   I have heard the both the sides. Accused prayed to be punished 

leniently as she is the bread earner of her family and she has an ailing mother to 

look after. The accused Kabita Sarma is a business woman and is well aware of 

banking transactions yet she issued a cheque knowing well about the absence of 

amount in her bank account and stopped payment of the cheque by issuing 

direction to his banker. She also failed to pay the loan amount even after 

receiving notice. If the accused is punished leniently it will tend to dilute the 

efficacy of the judicial system. Hence, I am not inclined to extend the benefit of 

the provisions of the Probation of Offenders Act, 1958, because the offence is an 

economic offence and the real intention behind the enactment of the said offence 

is to provide quick remedy to the payee or the holder of the cheque, and also to 

install a sense of confidence and assurance to the business community. 

39.   Considering the nature of the offence and the other attending 

facts and circumstances accused Kabita Sarma is hereby convicted of the offence 

u/s 138 of the Negotiable Instruments Act, 1881 and she is sentenced to pay fine 

of Rs.1,05,000/- (Rupees one lakh five thousand only), I/D to suffer simple 

imprisonment for three (3) months. 

40.   The amount of fine if recovered be handed over to the 

complainant as compensation. 

41.   Furnish a free copy each of the judgment to the accused person 

forthwith. 

   Judgment is written in separate sheets and delivered in open 

court.  
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   Given under my hand and seal of this court on this the 23rd day of 

October, 2018. 

 

          (Smti. K.R. Deka) 

                 Chief Judicial Magistrate,   
                              Nalbari.   

 

 

 

Appendix: 

Witnesses for the complainant 

P.W.1 Bipul Kr. Nath, complainant. 

P.W.2 Jitumani Deka 

P.W.3 Diwash Kr. Patralekh, Branch Manager of SBI, Piplibari Branch, Nalbari. 

P.W.4 Anand Raj Sahani, Customer Associate, SBI, Chenikuthi Branch, Guwahati. 

Witnesses for the defence 

None 

Prosecution Exhibits 

Ext.1  Cheque No.349419, dated 12.06.14. 

Ext.1(A)  Signature of accused Kabita Sarma. 

Ext.2   Bank statement dated 17.07.14. 

Ext.3   Advocate notice, dated 24.07.14. 

Ext.4  Reply of notice dated 09.08.14. 

Ext.5   Postal receipt. 

Ext.6  Postal envelop. 

Ext.7  Cheque return register. 

Ext.7(1)  The particular note in Page No.15 Sl. No.92 regarding Ext.1 
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Ext.8   Authority letter. 

Ext.8(1)   Signature of Branch Manager of SBI, Chenikuthi Branch, Guwahati. 

Ext.9   Statement of Account of accused Kabita Sarma. 

Ext.9(1)  Signature of Branch Manager of SBI, Chenikuthi Branch, Guwahati. 

Defence Exhibits 

Non 

          (Smti. K.R. Deka) 

                    Chief Judicial Magistrate,   
                                Nalbari.  
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23.10.18 

  Today is fixed for judgment. 

  Complainant is present. Accused is present. 

  Judgment is ready and is pronounced in open court. 

  In view of the materials on record, it is held that all the ingredients 

of the offence u/s 138 of the Negotiable Instruments Act, 1881 are satisfied in 

the instant case and further the complainant has satisfied all the requisites for 

the institution of the complaint; hence it is held that the accused Kabita Sarma 

has committed the offence u/s 138 of the Negotiable Instruments Act, 1881 as 

such the accused Kabita Sarma is convicted u/s 138 of the Negotiable 

Instruments Act, 1881. 

   I have heard the both the sides. Accused prayed to be punished 

leniently as she is single bread earner of her family and she has an ailing mother 

to look after. The accused Kabita Sarma is a business woman and is well aware of 

banking transactions yet she issued a cheque knowing well about the absence of 

amount her bank account. If the accused is punished leniently it will tend to 

dilute the efficacy of the judicial system. Hence, I am not inclined to extend the 

benefit of the provisions of the Probation of Offenders Act, 1958, because the 

offence is an economic offence and the real intention behind the enactment of 

the said offence is to provide quick remedy to the payee or the holder of the 

cheque, and also to install a sense of confidence and assurance to the business 

community. 

  Considering the nature of the offence and the other attending 

facts and circumstances accused Kabita Sarma is hereby convicted of the offence 

u/s 138 of the Negotiable Instruments Act, 1881 and she is sentenced to pay fine 

of Rs.1,05,000/- (Rupees one lakh five thousand only), I/D to suffer simple 

imprisonment for three (3) months. 

    The fine amount if recovered be handed over to the complainant 

as compensation. 
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   Furnish a free copy of the judgment to the accused person 

forthwith. 

   Case is disposed on contest. 

 

       (Smti. K.R. Deka) 

                                                      Chief Judicial Magistrate,  
                       Nalbari.     
     

 

Later on: Seen petition No.4834/18 filed by accused person stating that she 

wishes to appeal against the order and judgment of conviction in the appellate 

court. Hence, she prayed for allowing her to remain on previous bail. 

  Prayer is allowed. 

  Accused person is to remain on previous bail till next date. 

 Fix- 22/11/18 for appearance.   

                            

           (Smti.K.R.Deka) 
                         Chief Judicial Magistrate, 
                 Nalbari.   

 

 


